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2/12/2003 BAP, aff’g ELP unpublished

The BAP affirmed the bankruptcy court’s entry of an order
for relief in this involuntary chapter 7 case.  

The BAP held that the bankruptcy court did not err in ruling
that debtor had the burden of proving the existence of more than
twelve creditors for purposes of determining the required number
of petitioning creditors under § 303(b)(2).  

The BAP held that the bankruptcy court did not abuse its
discretion in imposing a discovery sanction under Fed. R. Civ. P.
37.  As a sanction, the bankruptcy court precluded debtor from
introducing evidence to establish the existence of debts for
which debtor had repeatedly refused to produce documentary
evidence.  In upholding the sanction, the BAP observed that the
debtor had intentionally withheld production and that the
bankruptcy court had given multiple warnings prior to imposing
the sanction.  

The BAP also held that the bankruptcy court did not err in
finding that the debtor was generally not paying his debts as
they became due under § 303(h).  

Finally, the BAP rejected the debtor’s argument that the
petitioning creditors filed the petition in bad faith, because
they did not exhaust their state law collection remedies before
they filed the involuntary petition.  
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